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This Memorandum of Agreement hereinafter referred to as the "Agreement” is made and entered
into at San Jose, Cdlifornia, this 24™ day of October 2001 by and between the City of San Jose,
hereinafter referred to as the "City" or "Management” and the Association of Building,
Mechanical & Electrical Inspectors, hereinafter referred to as the "Employee Organization” or
"Organization.”

ARTICLE 1 PERIOD OF MEMORANDUM OF AGREEMENT

This Agreement shall become effective October 27, 2001 except where otherwise provided, and
shall remain in effect through the 22™ day of October 2004. No amendment or change to the
provisions of this Agreement shall be valid or binding unless reduced to writing and signed by
duly authorized representative(s) of the parties.

It is the mutual desire of the parties to conclude the meet and confer process as early as possible
prior to the expiration of this Agreement. Therefore, it is agreed that the parties will exchange
initial written proposals no later than the first day of August immediately prior to the expiration
of this agreement.

The parties shall then set the first meeting of the meet and confer process at their mutua
convenience as soon thereafter as possible. At this first meeting the parties may establish a final
date for submission of additional proposals.

ARTICLE 2 RECOGNITION

Pursuant to Resolution #39367 of the City Council of the City of San Jose and the provisions of
applicable state law, the Association of Building, Mechanical and Electrical Inspectors,
hereinafter referred to as the Employee Organization, is recognized as the exclusive
representative for the purpose of meeting and conferring on matters within the scope of
representation for employees assigned to the classifications listed in Exhibit | attached and
incorporated by reference into this Agreement. The classifications listed in Exhibit 1 and
subsequent additions thereto or deletions therefrom shall constitute an appropriate unit.

ARTICLE 3 PURPOSE

The parties agree that the purpose of this Memorandum of Agreement is. To promote and
provide harmonious relations, cooperation and understanding between the City and the
employees covered herein, to provide an orderly and equitable means of resolving differences
which may arise under this Agreement, and to set forth the full agreements of the parties reached
as a result of meeting and conferring in good faith regarding matters within the scope of
representation for employees represented by the Association of Building, Mechanical &
Electrical Inspectors.
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ARTICLE 4 DEFINITIONS

For the purposes of this Memorandum of Agreement, words, phrases and terms used herein shall
be deemed to have the meanings specified in Section 2 - Definitions, of Resolution No. 39367 of
the Council of the City of San Jose and in Part 2 - Definitions of Chapter 3.04 of Title I11 of the
San Jose Municipal Code unless it is apparent from the context that a different meaning is

intended.

ARTICLE 5 WAGESAND SPECIAL PAY

51  Sdlary Ranges

511

5.1.2

513

514

5.15

5.1.6

Effective October 28, 2001, all salary ranges for employees holding positions in
classifications assigned to ABMEI (Union Code 03/031) shall be increased by
approximately 6%.

Effective October 27, 2002, all salary ranges for employees holding positions in
classifications assigned to ABMEI (Union Code 03/031) shall be increased by
approximately 5%. An additional 1.0% will be available October 27, 2002 for
special adjustments and/or benefit enhancements. The parties must mutually agree
on the specia adjustments and/or benefit enhancements prior to the Year 2
increase.

Effective October 26, 2003, all salary ranges for employees holding positions in
classifications assigned to ABMEI (Union Code 03/031) shall be increased by
approximately 5%. An additional 1.0% will be available October 26, 2003 for
benefit enhancements, including retirement benefits. The parties must mutually
agree on the specia adjustments and/or benefit enhancements prior to the Year 3
increase.

Pursuant to the provisions of Resolution No. 51870 or subsequent amendments
thereto, no employee in any classification listed in this Unit shall receive the next
higher salary rate within their range unless the Head of the Department wherein
such employee is employed, files with the Director of Human Resources before
the normal effective date of such increase a written statement that such
employee's work merits an increase in salary. The parties understand and agree
that the general state of the budget of the City and/or the Department will not be a
factor in determining whether or not an employee's work merits an increase in
saary.

Prior to the normal effective date of an employee's salary rate increase, the
Department Head must file a statement with the Director of Human Resources
that such employee's performance merits an increase in salary rate or a statement
that the performance does not merit an increase and the reasons therefore.

If an employee fails to receive authorization for a salary rate increase through
error or inadvertence, the Director of Human Resources or designee shal
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5.2

5.1.7

5.1.8

authorize an increase retroactively to the normal effective date upon notification
from Department Director or designee that the failure to file a written statement
authorizing a salary increase was due to error or inadvertence, together with a
statement that the employee's work merits a salary rate increase.

If an employee fails to receive authorization for a salary rate increase, the
Director of Human Resources or designee shall mail to the employee notice of
the withholding of such salary rate increase, together with a copy of the
statement that the employee’'s performance does not merit an increase. The
notice shall be mailed to the address of the employee on file with the Director of
Human Resources or designee within ten (10) calendar days after the normal
effective date of the salary rate increase.

Within twenty (20) calendar days after an employee receives notification that a
salary rate increase will be withheld, such employee may file awritten Notice of
Appeal to the Director of Human Resources, together with a written statement
showing cause, if any, why an increase in salary in accordance with the above
provisions should not be withheld. Within fifteen (15) caendar days after
receiving the appeal, the Director of Human Resources or designee shal
determine whether or not said employee's work merits a raise in salary. If the
Director of Human Resources or designee finds such employee's work does
merit an increase in salary, such employee shall receive an increase as provided
for herein above, retroactive to the date upon which such increase would
normally take place under the provisions above.

Working in aHigher Classification

521

5.2.2

523

Upon specific assignment by the Department Director, or designee, an
employee may be required to perform the duties of a higher classification. Such
assignments may be made to existing authorized positions, which are not
actively occupied due to the temporary absence of the regularly appointed
employee. Assignments to vacant positions shall be made in accordance with
the rules pertaining to Temporary or Provisional appointments, or in accordance
with section 5.2.2 below.

As an dternative to making an appointment to a vacant position, a department,
may, upon City Manager or designee approval, assign an employee to work in a
higher classification for a period of time not to exceed six months. At the
expiration of the assignment (not to exceed six months), the assigned employee
shall return to their regular assignment. The department may then request
authorization to fill the position or return it to vacant status.

Employees specifically assigned to duties of a higher classification shall be
compensated at the rate in the salary range of the higher classification which is
a least one salary rate step higher in the salary range schedule than the rate
received by the employee in the employee's present class. The employee shall
not receive any compensation, however, unless the assignment is for five (5)
consecutive work days or longer if assigned to perform the duties of a Chief
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Inspector, or for ten (10) consecutive work days or longer for assignment to any
other higher classification. The employee shall be compensated at the
appropriate rate commencing with the first work day of the assignment provided
the assignment is made for the applicable length of time.

5.3 Hedth Insurance

The City will provide health coverage for eligible full-time employees and their dependents in
accordance with one of the available plans. The City will pay ninety percent (90%) of the full
premium cost of the lowest priced plan for employee or for employee and dependent coverage.
The employee will pay ten percent (10%) of the premium for the lowest priced plan up to a
maximum of twenty-five dollars ($25) per month. If the employee's 10% contribution for the
lowest priced plan exceeds twenty-five dollars ($25) per month, the City shall pay the difference.
If the Employee selects a plan other than the lowest priced plan, the employee pays the
difference between the total cost of the selected plan and the City’s contribution towards the
lowest priced plan.

54 Dental Insurance

5.4.1 The City will provide dental coverage for eligible full-time employees and their
dependents in accordance with one of the two available plans. As of the date of
this Agreement, the plans include an indemnity plan and a pre-paid plan. These
programs are described in the City of San Jose Employee Benefits Handbook and
in pamphlets available in the Human Resources Department.

5.4.2 Each digible, full-time employee and dependents shall receive annual maximum
coverage of $1500.00 in the Delta Dental Plan.

54.3 Each digible, full-time employee and dependents shall receive a lifetime
maximum of $2,000.00 Orthodontia coverage in the Delta Dental Plan.

5.4.4 Retirees who meet the eligibility requirements defined in Ordinance No. 22261
amending Sections 3.24, Part 24, and 3.28 Part 17, Title 3 of the San Jose
Municipa Code are entitled to dental insurance coverage as a benefit of the
Federated Retirement System.

54.5 |If the retiree who has selected the prepaid dental coverage option moves a
significant distance away from a designated dental center, that employee may
elect to be covered by the other available option(s).

55  Payment-in-Lieu of Health and Dental Insurance
5.5.1 The purpose of the payment-in-lieu of health and/or dental insurance program is
to allow employees who have double health and/or dental insurance coverage to

drop the City's insurance and receive a payment-in-lieu.

5.5.2 Employees who qualify for and participate in the payment-in-lieu of health and/or
dental insurance program will receive 50% of the City's contribution toward their
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553

554

555

5.5.6

health and/or dental insurance at the lowest cost single or family plan if the
employee is eligible for family coverage. The City will retain the remaining 50%
of that contribution.

The payment-in-lieu of health and/or dental insurance program is available to full-
time employees who are not on a reduced workweek or unpaid leave and have
aternate group health and/or dental coverage. To qualify, an employee must
provide proof of aternate group coverage to Human Resources. Alternate
coverage must be acceptable by the City.

Enrollment in the payment-in-lieu of health and/or dental insurance program can
only be done during the first 30 days of employment or during the annual open
enrollment period. Enrollment in the payment-in-lieu of insurance program may
be canceled by the employee only during the annual open enrollment period
unless the employee loses alternate group coverage. Enrollment or cancellation
during the open enrollment period will become effective the first pay period of the
following calendar year.

Payments for the in-lieu insurance program will be discontinued if an employee
becomes ineligible for the program. An employee's ineligible status would
include but not be limited to the following situations, employment status changes
from full to part time, employee is on an unpaid leave of absence, employeeis on
a reduced work week, or employee loses or does not have alternate insurance
coverage. An employee whose in-lieu payments are discontinued may enroll, if
eligible, in a health and/or dental plan during the next annual open enrollment
period.

If an employee loses alternate coverage, the employee may enroll in a City health
and/or dental plan outside of the open enrollment period. To be digible the
employee must provide verification that alternate coverage has been lost.

5.5.6.1 Hedth Insurance. To enroll in a City health insurance plan following
loss of aternate coverage, the employee must pay al unpaid premiums
(City and employee contributions) and refund any excess in-lieu
payments required to make the coverage effective on the date when
alternate coverage ceased. Re-enrollment in the plan shall be in
accordance with the carriers enrollment procedures.

55.6.2 Dental Insurance. Enroliment in a City dental insurance plan following

loss of aternate coverage will become effective the first of the month
following payment of two dental premiums through the City’s payroll
process. Re-enrollment in the dental insurance plan shall not be
retroactive.
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5.6

Call Back Pay

An employee who is called back to work after the employee has worked their scheduled shift and
has departed from their place of employment shall be credited with overtime for the time
worked, or for two (2) hours at the appropriate rate, whichever is greater.

5.7

5.8

Jury Duty

5.7.1

5.7.2

Each full-time employee who is required to take time off from duty to serve as a
juror in any Court of this State, or of the United States of America shall receive
the regular base compensation less al jury fees received, excluding mileage.
Each employee receiving a notice to report for jury service shal immediately
notify the immediate supervisor. Eligibility for jury compensation shal be
subject to the following:

Employees assigned to a day shift:

57.2.1 In those cases in which the employee is released by the court at
1:00 p.m. or earlier, the employee will report for duty and work the
balance of their shift. For this the employee receives their full day's
pay, and shall pay to the City the amount they receive from the
court for the jury duty, excluding mileage.

5.7.2.2 In the event the employee does not return to work after having
been released at 1:00 p.m. or earlier, the employee will receive no
pay from the City for that day, but will be entitled to keep the jury
fee.

57.2.3 In those cases in which the employee is not released by the court
until after 1:00 p.m., the employee need not return to work. The
employee receives the full day's pay, and shall pay to the City the
amount they receive from the court for the jury duty, excluding

mileage.

Witness Leave

581

582

Each employee of the City who is required, under subpoena to take time off
duty with the City, to appear as a witness, by reason of their employment with
the City, in any case or proceeding in any Court of this State or of the United
States of America, shall receive their regular salary during the time of their
service as a witness under subpoena, less any and all witness fees which the
employee may receive. Compensation will not be paid if the employee is a
party to the action and isin a position adverse to the City.

Each employee of the City who is called from off-duty status to testify in any
court, under subpoena, on any subject connected with their employment, shall
be compensated at the appropriate rate for the time spent by him/her in court, or
for two (2) hours, whichever is greater, less any and al witness fees which the
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employee may receive. Compensation will not be paid if the employeeis a party
to the action and isin a position adverse to the City.

5.8.3 Upon service of subpoena, an employee shall immediately advise their
department head or supervisor thereof, and of the time when the employee is
required to appear in Court in response thereto.

59 Educationa and Professional Incentives

5.9.1  Tuition Reimbursement as provided in Section 8.01 of the Human Resources
Administrative Manual of the City of San Jose shall be continued during the
term of this Memorandum of Agreement. Continuing Education Units will also
be accepted. The amount paid to any employee shall not exceed four hundred
dollars ($400) in any fiscal year and shall be reimbursed at 100%. In no event
shall tuition received from this program plus reimbursement from other
educational incentive programs exceed the total cost of tuition and books.

5.9.2 The Tuition Reimbursement program will reimburse one-hundred percent
(100%) of the examination fee for certifications and/or the renewal fee for
certifications employees in the certified and uncertified Combination Building
Inspector class and certified and uncertified Supervising Building Inspector
classes issued by the International Conference of Building Officials (ICBO), the
International Association of Electrical Inspectors (IAEl) or the International
Association of Plumbing and Mechanical Officials (IAPMO). Reimbursement
of the examination fee will be made only upon submission of proof to the
Director of Human Resources of successful completion of the examination
issued by ICBO, IAEI or IAPMO.

5.10 Useof Private Automobile - Mileage Reimbursement

Each employee of the City authorized by the City Manager or designee to use the employee’'s
private automobile in the performance of the employee’s duties shall be entitled to receive and
shall be paid as atravel allowance for such use of the employees private automobile a“mileage
reimbursement rate” consistent with the City’ srate, as specified in the Finance Administrative
Manual.

5.11 Lifelnsurance

The City shall continue to pay premiums on existing life insurance for full-time employees
during the term of this Agreement and the face value of such insurance shall be $20,000 per
employee.

5.12 Bilingua Pay

Each full time employee who meets the €ligibility requirements set forth herein shall be
compensated at the rate of $29 per bi-weekly pay period for each pay period actually worked.
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512.1

5.12.2

5.12.3

5.12.4

5.12.5

The employee is or was selectively certified for a position which has been
approved by the Director of Human Resources or designee for selective
certification based on Spanish-English bilingual ability and is currently assigned
to such position, or

The duties currently assigned to an employee and/or currently being performed
by an employee require utilization of Spanish on aregular basis.

Such employee must be certified as bilingual according to the current
established procedure. Before changing the current procedure, the City agrees to
discuss any proposed change with the organization.

If the Director of a Department determines that another foreign language is
required in hisher department subject to the above criteria, he/she may
recommend that the employee receive bilingual pay.

If an eligible employee is on a paid or unpaid leave of absence, for a period of
one full pay period or more, the appropriate reduction in bilingual pay shall be
made.

5.13 Scheduled Off-Hours Inspections

An employee who is scheduled to perform one or more inspection(s) outside of, and not
contiguous with, his’her regularly scheduled shift, shall be compensated for performing such
inspection(s) at the rate of four (4) hours or for the time actually worked, to the nearest half-hour,
whichever is greater. Such compensation shall be at the appropriate rate.

5.14 Protective Clothing and Equipment

5.14.1

5.14.2

5.14.3

The City shall furnish to each new full-time employee required safety shoes and
coveralls within a reasonable time of employment. In addition, rain cover shall
be available for use by employees required to work outside in inclement
weather.

The City shall pay a cash protective clothing and equipment allowance to each
eligible employee in the annual amount of $175. Eligible employees will begin
receiving the annual alowance in the calendar year following initial receipt of
the protective clothing and equipment. The annual allowance will be paid as
soon as practical after January 1 of each calendar year.

The employee shall be responsible for the continued upkeep, cleaning,
maintenance and replacement of the initially issued protective clothing,
equipment and related parts from the cash allowance.
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ARTICLE 6 HOURSOF WORK AND OVERTIME

6.1

6.2

6.3

6.4

6.5

6.6

6.7

The workweek shall be seven (7) days commencing at 12:01 am. Sunday and ending at
12:00 Midnight the following Saturday.

The workday, for pay purposes, shall be a 24-hour period commencing with the
beginning of the employee's regularly scheduled shift.

The normal work schedule for full-time employees shall be forty (40) hours consisting of
five (5) consecutive days of eight (8) hours each, exclusive of a lunch period, Monday
through Friday.

6.3.1  With the approva of the Department Director or designee, employees holding
positions in classifications assigned to ABMEI (Union Code 03/031)Unit Three
(3) may be scheduled for a thirty (30) minute or forty-five (45) minute lunch
period in lieu of a one (1) hour lunch period where such schedule would not
adversely affect the Department's or Section's hours of service to the public.

The City may establish a work schedule other than Monday through Friday where the
interests of, or service to, the public requires. Employees assigned to such a schedule
shall be given two (2) consecutive days off, even though the days off are in different
work weeks except where due to a change in the employee's work schedule, it is
impossible to provide two (2) consecutive days off.

The Department Director or designee, subject to regulation and control by the City
Manager, shall determine the number of hours of work per workday and work week for
part-time employees. Such employees, however, shal not be required to work a normal
work schedule except on an intermittent basis.

An employee authorized or required to work overtime who works in excess of eight (8)
hours per day, or ten (10) hours per day if assigned to awork schedule of four (4) ten (10)
hour work days, or in excess of forty (40) hours per work week, shall be compensated at
the rate of time and one-half (1-1/2) the employee's hourly rate, except when such excess
hours result from a change in such employee's work week or shift or from the
requirement that such employee fulfill his/her work week requirement.

6.6.1  Notwithstanding 6.6 above, any employee who works in excess of twelve
consecutive hours shall be compensated at the rate of two (2) times the
employee's hourly rate for all hours worked in excess of twelve (12) consecutive
hours.

6.6.2  For overtime work, volunteers will be asked for first, whenever possible.

An employee assigned to work overtime may elect to either be paid for such overtime
worked or be credited with compensatory time, providing that the employee makes such
election during the pay period in which the overtime is worked, and provided, further,
that in the event the employee requests payment for such overtime, the Department's
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6.8

6.9

6.10

budget can accommodate such payment. Once compensatory time off has been approved
and scheduled, the employee shall be permitted to take such time off unless emergency
circumstances necessitate cancellation of the time off. In such event, the employee will
remain credited with the time canceled.

6.7.1  Notwithstanding any other provision of Section 6.7 to the contrary, the
Department Director or designee may announce the intent of the department to
pay employees the appropriate rate for accrued compensatory time that is not
used as of a date specified by the department. This announced intent may apply
to an entire department or to a specified section(s) of a department. The
announcement will also specify a date by which each affected employee must
elect to elther:

6.7.1.1 be paid for all accrued, unused compensatory time, OR

6.7.1.2 be paid for all but 24-hours of such accrued, unused compensatory
time, OR

6.7.1.3 retain all accrued, unused compensatory time, subject to other
applicable provisions of this Section 6.7.

Time spent on paid sick leave, disability leave, holiday leave, vacation leave, military
leave, compensatory time off duty, or other authorized paid leave shall be deemed time
worked for purposes of this Article.

An employee who is terminated by reason of resignation, discharge or retirement and
who upon the effective date of such termination has accrued unused compensatory time,
shall be paid for such hours of unused compensatory time at the employee's straight time
hourly rate. In the event the termination results from the death of the employee, the
payment, if any, shall be made to the Executor of the Will or the Administrator of the
Estate.

A fifteen (15) minute rest period will be provided in each half of the regularly scheduled
work shift. Insofar as is possible, rest periods shall be scheduled in the middle of each
half of the shift. It is understood and agreed that the inability to permit an employee to
take arest period shall not be abasis for any claim for overtime compensation.

ARTICLE 7 DUES

7.1

The City will deduct from the pay of each employee covered by this Memorandum of
Agreement, while such employee is assigned to a classification included in a
representation unit represented by the Organization, dues uniformly required as a
condition of membership, pursuant to the Employee Organization's constitution and by-
laws provided that the employee has signed an appropriate Authorized Dues Deduction
card. Such authorization shall be on a form approved by the Municipal Employee
Relations Officer or designee.
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7.2

7.3

1.4

7.5

7.6

1.7

Payroll dues deductions shall be in the amount certified to the Municipal Employee
Relations Officer or designee from time to time by the designated Representative of the
Employee Organization as regular monthly dues.

Deductions shall be made from wages earned by the employee for the first two pay
periods in each month for dues for the preceding month. The City will remit to the
designated officer of the Employee Organization the amounts so deducted accompanied
by alist of the employees for whom the deduction was made. The deductions and the list
will be remitted to the Employee Organization not later than twenty-one (21) days
following the pay period in which the deductions were made.

Properly executed dues deduction cards and an alphabetical list of the additional
employees authorizing the deduction shall be submitted to the Municipal Employee
Relations Officer on or before the Monday of the week preceding the beginning of the
pay period in which deductions are to be made.

If, through inadvertence or error, the City fails to make the authorized deduction, or any
part thereof, the City shall assume no responsibility to correct such omission or error
retroactively.

It is expressly understood and agreed that the Employee Organization will refund to the
employee any union dues erroneously withheld from an employee's wages by the City
and paid to the Employee Organization. In the event the Employee Organization fails to
refund the dues erroneously withheld within a reasonable period of time following
notification, the City will make such refund and deduct the amount from the amount due
to the Employee Organization.

The Employee Organization shall indemnify the City and hold it harmless against any
and all suits, claims, demands and liabilities that may arise out of or by reason of any
action that shall be taken by the City for the purpose of complying with the foregoing
provisions of this Article, or in reliance on any list or certification which shall have been
furnished to the City under the above provisions.

ARTICLE 8 MANAGEMENT RIGHTS

8.1

8.2

Except to the extent that the rights are specifically limited by the provisions of the
Agreement, the City retains all rights, powers and authority granted to it or which it has
pursuant to law or the City Charter including, but not limited to: The right to direct the
work force increase, decrease or re-assign the work force hire, promote, demote
discharge or discipline for cause transfer or reclassify employees provide merit increases
assign employees days of work, shifts, overtime and special work requirements, and to
determine the necessity, merits, mission and organization of any service or activity of the
City or of any City Department, Agency or Unit.

The City has the sole and absolute right to determine the nature and type of, assign, re-
assign, revoke assignments of or withdraw assignments of, City equipment, including
motor vehicles, to or from employees during, after or before hours of duty, without
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consultation or meeting and conferring with the employee affected or the Association of
Building, Mechanical and Electrical Inspectors representing such employee.

ARTICLE 9 FULL UNDERSTANDING, MODIFICATION AND WAIVER

9.1

9.2

9.3

94

This Agreement sets forth the full and entire understanding of the parties regarding the
matters set forth herein, and any and all prior or existing Memoranda of Understanding,
understandings and agreements, whether formal or informal, are hereby superseded and
terminated in their entirety.

Existing benefits provided by ordinance or resolution of the City Council or as provided
in the San Jose Municipal Code and which are referenced in the Agreement shall be
provided in accordance with the terms of the Agreement.

It is the intent of the parties that ordinances, resolutions, rules and regulations enacted
pursuant to this Memorandum of Agreement be administered and observed in good faith.

Although nothing in this Agreement shall preclude the parties from mutually agreeing to
meet and confer on any subject within the scope of representation during the term of this
Agreement, it is understood and agreed that neither party may require the other party to
meet and confer on any subject matter covered herein or with respect to any other matter
within the scope of representation during the term of this Agreement.

ARTICLE 10 CONCERTED ACTIVITY

It is understood and agreed that:

10.1

10.2

Participation by any employee in a Unit represented by the Organization in picketing
with respect to any issue concerning matters within the scope of representation as
provided or proposed to be provided by the City of San Jose for any person, or
participation in a strike, work stoppage or slowdown, or the failure to perform lawfully
required work shall subject the employee to possible disciplinary action up to and
including discharge.

If the Employee Organization, its officers or its authorized representatives violate
provision (10.1) above or tolerate the violation of provision (10.1) above and after notice
to responsible officers or business representatives of the Employee Organization, such
officers or business representatives fail to take such prompt affirmative action asiswithin
their power to correct and terminate the conduct described in provision (10.1) above, in
addition to any other law, remedy or disciplinary action to which it or its officers or
representatives may be subject, said Organization shal, by action of the Municipal
Employee Relations Officer or designee, also be subject to suspension or revocation of
the recognition granted to such Employee Organization and the Municipal Employee
Relations Officer or designee may suspend or cancel any or all payroll deductions
payable to or in behaf of members of such Organization, and prohibit or restrict the use
of any City facility of any nature whatsoever and prohibit or restrict access by said
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officers or representatives to work or duty stations of employees in the representation
unit. Such action on the part of the Municipa Employee Relations Officer or designee
shall not be subject to review under the provisions of Article 12, entitled Grievance
Procedure.

ARTICLE 11 SAFETY

111

11.2

11.3

114

115

The City shall provide a reasonably safe and healthy working environment in accordance
with applicable State and Federal laws and regulations. The Association agrees that
where safety devices or protective equipment is required or furnished, its use shall be
mandatory.

An employee who believes that their work assignment is unsafe and for that reason
refuses to perform such assignment shall be assigned other duties, if other duties are
available, and no other employee shall be assigned the work assignment in dispute until
after a determination has been made by the City's Safety Officer. If no other duties are
available, the employee shall be placed on a leave of absence without pay, pending the
above determination. Prior to being placed on such leave, however, the employee may
request the presence of the appropriate employee organization representative.

The employee's immediate supervisor shall immediately request the City's Safety Officer
to make a determination as to the safeness of the work assignment in question. If the
assignment is determined to be unsafe, the employee shall be reimbursed for any time
lost due to the refusal to perform. If the employee disagrees with the determination of the
City's Safety Officer and continues to refuse to perform the assignment, he/she shall be
assigned other duties, if such other duties are available, and a prompt request for a
determination by the Department of Industrial Safety of the State of California shall be
made. Pending such determination, the assignment shall not be given to another
employee. If no other duties are available, the employee shall be placed on a leave of
absence without pay, pending the determination of the Department of Industrial Safety. If
the assignment is determined to be unsafe, the employee shall be reimbursed for any time
lost due to refusal to perform. The determination by the Department of Industrial Safety
of the safeness or un-safeness of the work assignment shall not be subject to the
grievance procedure.

Upon request of either the employee or the representative of the Department of Industrial
Safety, the appropriate employee organization representatives shall be permitted to
accompany the City Safety Officer, or the representative of the Division of Industria
Safety, or both, during the inspections of the questioned work assignment. Neither the
employee nor the appropriate employee organization representative shall suffer any loss
of compensation for time involved in the inspections of the questioned work assignment
during their respective regularly scheduled working hours. In no event shall overtime or
premium pay be paid for any time spent in such inspections.

As used herein, the term "City Safety Officer" shall include any person designated to act
as such.
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ARTICLE 12 GRIEVANCE PROCEDURE

121

122

12.3

124

Any dispute between the City and an employee, or, where provided, the appropriate
representative of the Employee Organization, regarding the interpretation or application
of the written Memorandum of Agreement, or the interpretation or application of the
Employer-Employee Resolution #39367, as amended, shall be considered a grievance. A
grievance may be initiated only by the employee directly affected except as otherwise
provided herein. Where the dispute directly affects a significantly large group of
employees in the representation unit, the appropriate employee organization
representative may file a grievance on behalf of such employee(s).

Grievances involving Resolution #39367, as amended, shall be filed in writing with the
Municipal Employee Relations Officer or designee and shall be processed in accordance
with applicable provisions of the Resolution.

STEPI

12.3.1 Anemployee may present the grievance oraly either directly or through his/her
Employee Organization representative to the immediate supervisor. The
grievance must be presented within ten (10) working days following the event
or events on which the grievance is based. The immediate supervisor shall make
whatever investigation is necessary to obtain the facts pertaining to the
grievance. Within five (5) working days after receiving the oral grievance, the
immediate supervisor shall give the employee an ora reply.

12.3.2 If the employee is not satisfied with the reply of their immediate supervisor, the
employee may appeal the grievanceto Step I1.

STEPII

12.4.1 If the employee desires to appeal the grievance to Step 11, the grievance shall be
reduced to writing, on forms provided, and presented to the Department
Director or designee, within five (5) working days following the receipt of the
immediate supervisor's ora reply.

12.4.2 The written grievance shall contain a complete statement of the grievance, and
alleged facts upon which the grievance is based, the reasons for the appeal, the
section or sections of the Memorandum of Agreement relied upon or claimed to
have been violated, and the remedy requested. The grievance shall be signed
and dated by the employee.

12.4.3 The Department Director or designee may arrange a meeting with the employee,
the appropriate employee organization representative and the immediate
supervisor to attempt to resolve the grievance. In any event the Department
Director or designee shall give a written decision to the employee within ten
(10) working days following receipt of the written appeal to Step I1.
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125

12.6

1244

STEPIII

1251

1252

1253

If the employee is not satisfied with the decision, the employee may appeal the
grievance to Step I11.

If the employee desires to appeal the grievance to Step 11, the employee shall
complete the appropriate appeal section of the grievance form, sign the appeal,
and present the grievance to the Municipa Employee Relations Officer or
designee within five (5) working days following receipt of the written decision
at Step 1.

Within ten (10) working days after receipt of the appeal to Step I, the
Municipal Employee Relations Officer or designee shall hold a meeting with the
employee, the appropriate employee organization representative, and the
Department Director or designee to discuss the matter. A written decision shall
be given the employee or the appropriate employee organization representative
within five (5) working days following the meeting.

If the employee is not satisfied with the decision of the Municipa Employee
Relations Officer, the employee or the appropriate employee organization
representative may appeal the grievanceto Step 1V.

STEPIV - ARBITRATION

126.1

12.6.2

12.6.3

126.4

If the grievance has been properly processed through the previous steps of the
procedure and remains unresolved, the employee or the appropriate employee
organization representative may appeal the grievance to arbitration. The
employee or the appropriate employee organization representative shall notify
the Municipal Employee Relations Officer or designee, in writing, within
fourteen (14) calendar days following receipt by the employee of the written
answer at Step I11.

Within fourteen (14) calendar days following the receipt of the notice of appeal
to Step 1V, a meeting shall be arranged by the Municipal Employee Relations
Officer or designee with the employee and/or the appropriate employee
organization representative to prepare a joint statement of the issue, or issues, to
be presented to the arbitrator. If the parties are unable to agree upon the issue or
issues, each party will prepare its statement of the issue or issues and jointly
submit the separate statement of issue or issues to the arbitrator. At the
beginning of the hearing referred to herein, the arbitrator shall determine what
the issue or issues are.

The parties may mutually agree upon the selection of the arbitrator or shall
jointly request the State of California Conciliation Service to provide a list of
seven (7) persons qualified to act as arbitrators.

Within ten (10) working days following receipt of the above referenced list, the
parties shall meet to select the arbitrator. The right to strike the first name shall
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12.6.5

12.6.6

12.6.7

12.6.8

12.6.9

be determined by lot and the parties shall aternately strike one name from the
list until only one (1) name remains, and that person shall be the arbitrator.

The arbitrator shall hold a hearing on the issue or issues submitted, or as
determined by the arbitrator if the parties have not mutually agreed upon the
issue or issues, and render a written decision and reasons for the decision as
soon after the hearing as possible. The decision shall be binding on both parties,
and shall be limited to the issue or issues involved.

The decision shall be sent to the Municipal Employee Relations Officer or
designee and to the employee or appropriate representative of the employee
organization.

Each of the parties shall pay for the time and expenses of its representatives and
witnesses through all stages of the arbitration procedure and shall contribute
equally to the fee and expenses of the arbitrator. The arbitrator's fee shall be
determined in advance of the hearing.

The parties agree that the arbitrator shall not add to, subtract from, change or
modify any provision of this Agreement and shall be authorized only to apply
existing provisions of this Agreement to the specific facts involved and to
interpret only applicable provisions of this Agreement.

The parties agree that the time limits set forth herein are of the essence of this
procedure and are to be strictly complied with. Time limits may be extended
only by written mutual agreement of the parties.

12.7 Genera Provisions

12.7.1

12.7.2

12.7.3

Although the grievances may be processed during normally scheduled working
hours, the employee organization agrees that the time spent by its designated
representatives shall be kept to a minimum and that no employee organization
representative shall be entitled to any additional compensation or premium pay
for any time spent in processing grievances outside such representative's
regularly scheduled hours. The employee organization also agrees that it will
not process grievances during periods of overtime.

Any grievance not filed or appealed within the time limits specified shall be
considered settled on the basis of the last disposition given. In the event the
grievance is not answered within the time limits set forth herein, either the
employee or the appropriate employee organization representative may appeal
the grievance to the next higher step within the time limits provided.

The employee organization agrees that it will not initiate or pursue any other
avenue of redress on any matter properly within the scope of representation
until the provisions of this Article, including arbitration, have been utilized.
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12.7.4 Working days as used in this Article shall be defined as the regularly scheduled
working days of the employee, or appropriate employee organization
representative filing or appealing the grievance and the regularly scheduled
working days of the appropriate representative of the City responsible for
replying to the grievance.

12,75 If an employee desires to file a grievance involving separation from City
employment pursuant to the application of Article 13, entitled Leaves of
Absence, the employee shall file the grievance in writing at Step 11 within ten
(10) calendar days following the date of separation.

12.7.6 Any of the time limits specified in Steps | through 111 may be extended by
written mutual agreement of the parties.

ARTICLE 13 LEAVESOF ABSENCE

131

13.2

133

134

By written request of the employee through the “Request for Leave of Absence” form,
the appointing authority, or his’her designated representative, may grant an employee a
leave of absence without pay for good and sufficient reason not to exceed twelve (12)
months. Such leaves may be extended, not to exceed an additional 6 months, by written
request of the employee subject to approva of the City Manager or designee. Written
requests for an extension of aleave shall be submitted prior to the expiration of the leave.

Any leave granted pursuant to the provisions contained herein may be canceled by the
appointing authority by notice in writing mailed to the employee at the employee's
address on file in the Human Resources Department or such other address as the
employee may designate. Such notice shall be by registered mail, return receipt requested
and shall be mailed not later than thirty (30) days prior to the effective date of the
cancellation of the leave. Failure of the employee to return to work on the first scheduled
work day after the effective date of the cancellation, or on the first scheduled work day
following the expiration of a leave, shall be considered a voluntary resignation unless the
failure to return is due to extenuating circumstances beyond the control of the employee.
Each employee who is granted a leave pursuant to the provisions of this Article shall,
upon return from leave, be entitled to the position within the classification held by the
employee at the time the leave commenced.

If the position to which an employee would otherwise be entitled pursuant to the above
has been deleted from the department's budget during the term of the employee's leave of
absence, the employee shall, upon return from leave, be entitled to a position within the
classification held by the employee at the time the leave commenced, provided there is
either a vacancy in such classification or an employee in the classification with less
seniority whose duties the returning employee is qualified to perform.

The employee is responsible for coordinating their return to work following a leave of
absence. Prior to returning from a leave of absence, the employee shall contact their
supervisor to ensure that all necessary documents have been completed and steps taken.
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13.5

13.6

13.7

For the purposes of this Article, seniority shall be defined in accordance with Subsection
14.4.1 of Article 14, entitled Layoff.

Any employee who is absent without notification to their Department Director or
designee for two (2) consecutive work shifts shall be considered a voluntary resignation
unless the failure to report is due to extenuating circumstances beyond the control of the
employee.

Employees who have been separated from City service for failure to return from leave, or
failure to report and whose failure is determined by the City to be the result of
extenuating circumstances beyond their control shall be reinstated.

ARTICLE 14 LAYOFF

141

14.2

14.3

Order of Layoff. When one or more employees in the same class in a City department
are to be laid off for lack of work, purposes of economy, curtailment of positions or
other reason, the order of layoff shall be as follows:

14.1.1 Provisional employees in the order to be determined by the appointing
authority.

14.1.2 Probationary employees in the order to be determined by the appointing
authority.

14.1.3 Permanent employees in inverse order of seniority within the classification
being reduced, or in ahigher class.

14131 Permanent employees shall be given every opportunity for transfer
to other departments when layoff is pending.

Notice of Layoff. Employees subject to the provisions of this Article shall, wherever
possible, be given at least thirty (30) calendar days notice in writing prior to the effective
date of layoff. The appropriate employee organizations shall receive concurrent notice,
and upon written request within seven (7) calendar days after the notice is given shall be
afforded an opportunity to meet with the appropriate City representatives to discuss the
circumstances necessitating the layoff and any proposed alternatives to such layoff.

Reassignment in Lieu of Layoff. In the event of layoff, any employee so affected may
elect to:

14.3.1 Accept a position in a lateral or lower class in which he/she has previously
served, or a position in a lateral or lower class within the series containing the
class from which the employee is being laid off, provided the employee is
otherwise qualified and is more senior than the least senior employee in such
lateral or lower class.
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14.3.2 Accept a vacant position in a lateral or lower class for which the employee has
the necessary education, experience, and training as determined by the Director
of Human Resources or designee. An employee may also accept a vacant
position in a higher class provided the employee has held permanent status in
such higher class and further provided that the employee's removal from the
higher class was voluntary and occurred during the employee’s most recent
period of employment. Adverse decisions of the Director of Human Resources
regarding necessary education, experience, and training shall be subject to the
grievance procedure, including arbitration. The employee may file the grievance
at Step 111 within ten (10) working days of the date of being notified of the
adverse decision.

14.3.3 Any employee entitled to an option noted above, which involves assignment to
alower classification, may elect to be placed on layoff in lieu of accepting such
assignment to the lower class. In the event the employee elects to be placed on
layoff, such employee will only be recalled to the classification from which the
employee elected to be placed on layoff or to any higher classification to which
the employee may be entitled pursuant to the provisions of this Article.

14.4 Asusedin this Article, the following words and phrases shall be defined as follows:

14.4.1 Except as otherwise provided in part 14.3 above, seniority shall be defined as
the length of continuous paid employment within any permanent class or classes
within the classified service of the City. Seniority shall be retained but shall not
accrue during any period of leave without pay, except for authorized military
leave.

14.4.2 A lower class shall mean aclass with alower salary range.

14.4.3 A positionin alateral class shall mean a position in a class with the same salary
range.

1444 A position in a higher class shall mean a position in a class with a higher salary
range.

145 Except as otherwise provided herein, no employee shall be entitled to a position in a
higher class as aresult of the application of the provisions of this Article.

14.6 Layoff Reinstatement Eligible List

14.6.1 The names of such personswho are laid off or who elect reassignment in lieu of
layoff in accordance with the provisions of Part 14.3 of this Article shall be
placed upon a Reinstatement Eligible List in inverse order of seniority i.e., the
person with the greatest seniority on the Reinstatement Eligible List for the
classes affected shall be offered reinstatement when a vacancy exists in the
affected class. In the event the person refuses the offer of reinstatement, such
person's name shall be removed from the Reinstatement Eligible List unless
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14.7

such person has reinstatement rights under the provisions of this Article to a
higher class than the one in which the reinstatement is being refused.

14.6.2 In the event an employee accepts reinstatement to a lower class to which the
employee is entitled, such person's name shall remain on the Reinstatement
Eligible List for reinstatement to a lateral class provided such person, except for
lack of seniority, would have been otherwise entitled to such lateral class at the
time of the most recent layoff.

14.6.3 Any person who is reinstated to a class which is the highest class to which they
would have been entitled at the time of the layoff shall have their name removed
from the Reinstatement Eligible List.

14.6.4 In the event a person on layoff cannot be contacted by the City through usual
and customary channels within ten (10) working days, such person’'s name shall
be removed from the Reinstatement Eligible List, providing, however, that such
person within the three year period specified herein may request that their name
be replaced on the Reinstatement Eligible List and such person’'s name may, in
the sole discretion of the Director of Human Resources, be returned to the
Reinstatement Eligible List.

14.6.5 In no event shal the names of any person laid off pursuant to the provisions of
this Article remain on a Reinstatement Eligible List for a period longer than
three years from the effective date of such person's most recent layoff.

Upon reinstatement to any classification to which the employee is entitled pursuant to the
provisions of this Article, all benefits acquired by the employee prior to layoff shall also
be reinstated. An employee shall not receive credit for time spent on layoff in computing
time for any benefit entitlement.

ARTICLE 15 BULLETIN BOARDS

151

152

153

Recognized employee organizations may use designated portions of City bulletin boards
in departments, which have employees in the representation unit for which the employee
organization is recognized.

Subject to the provisions contained herein, the following types of employee organization
notices and announcements listed below may be posted on the bulletin boards:

15.2.1 Mesetings, elections, welfare, recreational and social affairs and such other
notices as may be mutually agreed upon between the employee organization and
the Municipal Employee Relations Officer or designee.

All material shall identify the organization responsible for its posting. Copies of all
material to be posted must be filed with the Municipal Employee Relations Officer or
designee who shall have the sole and exclusive right to order the removal of any
objectionable material.
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154

155

15.6

The Municipa Employee Relations Officer or designee shall notify the employee
organization of any material ordered removed. The employee organization shall be given
the opportunity to revise the material to delete the objectionable section or sections.

The City reserves the right to determine where the bulletin boards shall be placed and
what portion of such bulletin boards are to be alocated to employee organizations.

Failure of the employee organization to abide by the provisions of this Article shall result
in the forfeiture of the employee organization's right to have materials posted on City
bulletin boards. The City agrees it will not exercise its rights provided herein in an
arbitrary and capricious manner.

ARTICLE 16 HOLIDAYS

16.1

16. 2

16.3

16.4

Except as hereinafter otherwise provided, each full-time employee shall be entitled to
paid holiday leave on each of the following holidays as observed, and on no other day,
during the term of this Agreement:

New Years Day Columbus Day

Martin Luther King Day Veterans Day
President’s Day Thanksgiving Day
Memoria Day Day After Thanksgiving
Independence Day Christmas Eve Day
Labor Day Christmas Day

Cesar Chavez Day New Year's Eve Day

Eligible full-time employees shall also be entitled to paid holiday leave on any other day
proclaimed or designated by the Council of the City of San Jose as a holiday for which
full-time employees will be entitled to holiday leave. Should additional holidays be
provided or should an existing holiday be traded for a different holiday observance for
other represented employees on a Citywide basis, such additional holidays or trades shall
apply to employeesin this unit.

Except as otherwise designated, any holiday specified herein, including any other day
proclaimed or designated by the City Council as a holiday for which full-time employees
are entitled to holiday leave, which falls on a Sunday shall be observed for purposes of
this Article on the following Monday. Such holidays which fall on a Saturday shall be so
observed on the proceeding Friday.

Except as otherwise provided, no such full-time employee shall be required to work on
any of said holidays provided, however, that subject to regulation and control by the City
Manager, the director or designee of any department of the City government may specify
the days of the week and the hours of such days when any such employee in their
department or under their jurisdiction shall be required to work, and may require any
such employee to work on any or al of said holidays. Each full-time employee who is
required to work on any or all of said holidays shall receive the salary that he would be
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entitled to for that day at the employee’'s regular rate of pay, and in addition thereto, the
employee shall receive compensatory timeoff duty equal to one and one-haf (1-1/2)
times the number of hours which the employee works on said holiday.

16.4.1 Said compensatory time off duty shall be credited to such employee in
accordance with Article 6, Subsection 6.7 of this Agreement provided, however,
that upon written request by the employee to the Department Director or
designee, within not more than thirty (30) calendar days after the holiday when
such compensatory time was earned, such employee shall receive and be given,
in addition to the employee’s regular pay for such holiday and in lieu of such
compensatory time off, such additional compensation as shall equal the number
of hours of compensatory time credited to the employee multiplied by the
employee's equivalent hourly rate.

16.4.2 The compensation above provided to any employee who may be required to work
on any or al of said holidays shall be inclusive of any overtime compensation
or other benefits to which such employee may be entitled under the provisions
of any other ordinance or resolution of the City of San Jose or other applicable
law, and not in addition thereto.

16.5 If any of said holidays falls on a full-time employee's regular day off, during which the
employee is not required to work, such employee shall be entitled to compensatory time
off duty equal to the number of regularly scheduled hours which the employee works
during their assigned work day. Said compensatory time off duty shall be credited to such
employee in accordance with Article 6, Subsection 6.7 of this Agreement; provided,
however, that upon written request by the employee to the Department Head or designee,
within not more than thirty (30) calendar days after the holiday when such compensatory
time was earned, such employee shall receive and be given, in lieu of such compensatory
time off, such additiona compensation as shal equal the number of hours of
compensatory time credited to the employee multiplied by the employee's equivalent
hourly rate.

16.6 The parties recognize that the construction industry does not necessarily observe the same
holidays as the City and that it may therefore be desirable to have employees work on
days normally designated as holidays for the City. Thus, notwithstanding any provision
of this Article to the contrary, if an employee and the Department Director or designee
mutually agree in advance of any holiday that it is desirable for purposes of workload
management to permit said employee to work on a day designated as a holiday in section
16.1 of this Article, the employee may work and be paid at their regular rate of pay.
Furthermore, in lieu of any holiday premiums provided elsewhere in this Article for work
on such holiday the employee shall schedule a different, regularly scheduled work day to
be on leave with full pay at the employee’'s regular rate of pay, provided that such
scheduling shall be done in advance of said regularly scheduled work day and shall be
subject to the approval of the Department Director or designee.

16.7 Holiday Closure. The City Manager or designee may determine that all non-essential City
operations close for a Holiday Closure during the Christmas and New Y ear’s holidays.
Department Directors or designees will determine which services will remain open. In
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the event of a holiday closure and with approval of the Department Director or designee,
employees may take time off during the closure period, but taking time off shall not be a
requirement.

16.7.1 Employees electing to take time off during a holiday closure may choose to take
vacation, compensatory time, personal leave or lost time during the closure
period. Employees who take lost time during the closure shall continue to
receive the following accruas. vacation, sick leave, citywide seniority and
department seniority. Eligible employees who have been employed by the City
for less than thirteen (13) bi-weekly pay periods may use available vacation
during the closure.

ARTICLE 17 VACATION AND PERSONAL LEAVE

17.1 Vacation Accrual Rates. Each digible full-time employee, who has been employed as
such for at least thirteen (13) bi-weekly pay periods, shall accrue a leave of absence with
full pay for vacation purposes, pursuant to the provisions of Resolution No. 51872, or
amendments thereto. An employee shall be entitled to accrue vacation leave in the
amount specified below for each cycle of 26 full biweekly pay periods immediately
preceding December 31st, or portion thereof, in each year of their employment as

specified below:
Yearsof Service Hours of Vacation
per 26 Pay Period Cycle

First 5 years 80 hours

6th year — 10th year 120 hours

11th year — 12th year 136 hours

13th year — 14th year 152 hours

15th year or more 168 hours

17.2 Carry-Over of Vacation Leave. An employee may carry over to the next subsequent
cycle of 26 biweekly pay periods, not more than 200 hours of unused vacation leave,
together with any earned vacation leave which the employee is prevented from using in
the former cycle, during which it is accrued, because of service-connected disability. An
employee carrying-over greater than the maximum allowable vacation hours shall have
the excess amount deducted from the following year’s accrual unless approved in
advance by Employee Relations.

17.3 Reimbursement for Unearned Vacation Leave. If the employment of any full-time
employee should cease and if the employee has taken more vacation leave than the
employee had accrued at the time of termination of their employment, there shall be
deducted from the employee’s final pay, or the employee shall refund to the City such
pay as the employee shall have received for vacation leave theretofore taken by the
employee.

17.3.1 The provisions of Subsection 17.3 shall not apply to any full-time employee
whose employment by the City is terminated by reason of their death, or their
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17.4

175

17.6

entry into active duty with any of the Armed Forces of the United States that is
reasonably likely to exceed one (1) year in duration.

Payment for Unused Accrued Vacation Leave Upon Termination of Employment. If the
employment by the City of any full-time employee should cease, the employee shall be
given, at the time of such termination, full pay for any vacation leave which the employee
may then have accrued.

Vacation Pay. If, in the judgment of the City Manager or designee, it is desirable by
reason of a shortage of staffing or increased volume of work, to permit any full-time
employee to work for the City during the time ordinarily allocated to such employee for
vacation purposes, the City Manager or designee may authorize such work. An employee
who elects to perform such additional work shall be entitled to receive as additional
compensation for such work an amount of money equal to their regular pay for such
hours of work if such were not rendered during vacation leave, or, in lieu thereof, the
employee may file an election in writing with the Office of Employee Relations to carry
over such leave to the subsequent cycle of 26 biweekly pay periods.

Vacation Leave. Any and all leaves granted pursuant to this Article shall be granted at
such time or times as will not reduce the number of employees below that which is
reasonably necessary for the efficient conduct of the public business of such department,
except no employee who is authorized to take a leave for vacation purposes shall be
required to commence such leave at a time other than the beginning of a work week,
unless the employee elects or consents to commence such leave at another and different
time.

17.6.1 Subject to the above provisions, preference of vacation leave timing in any
calendar year shall be determined as follows:

17.6.1.1 In the absence of conflict, the work unit may determine the method
for scheduling vacations. Should a conflict arise, preference of
vacation leave timing shall be given in order of seniority, except
that pre-approved vacation shall be honored, subject to operational
requirements. For purposes of this section, seniority shall be
determined first by length of time served in the department, and,
then, by time served in the City.

17.7 Computation of Vacation Leave

17.7.1 For purposes of this Article, paid leave of absence from duty by reason of sick
leave, holiday leave, vacation leave, disability leave, compensatory time-off, or
any other paid leave, shall be deemed to be "time worked."

17.7.2 Prior periods of employment shall be credited to the employee for purposes of
determining vacation eligibility provided that during each such prior
employment period, the employee achieved permanent status. An employee in
an initial probationary status shall not be permitted to take a vacation during the
first 13 pay periods of employment even though such employee may, upon
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satisfactory completion of the initial probationary period be entitled to
additional vacation pursuant to the above.

17.8 Personal Leave. Each full time employee shall be entitled to a maximum of sixteen (16)

hours of Personal Leave per payroll calendar year. Such leave may be scheduled in one-
half hour increments at any time, subject to approval of the supervisor. Personal Leaveis
not accrued. Any such leave not taken by the date of termination for employees
terminating during the year, or by the end of the last pay period in the calendar year for
other employees, shall not be paid out nor carried over to subsequent years.

17.8.1

Employees hired on or after October 27, 2001 , shall be entitled to only
eight (8) hours of personal leave in thefirst payroll calendar year of employment.

ARTICLE 18 SICK LEAVE

18.1 Each full-time employee shall be entitled to sick leave with pay in accordance with the
following provisions:

18.11

18.1.2

18.1.3

Sick leave shall accrue in an amount equal to the number of hours worked,
excluding overtime, multiplied by a factor of 0.04616. Only paid leave for
holidays, vacation, disability, compensatory time off or other paid leave shall be
considered as time worked for purposes of this section.

Accrued sick leave may be utilized if the employeeis required to be absent from
work on account of non job related illness or injury; routine medical or dental
appointments, or for the care related to the illness or injury of the employee’s
child, mother, father, spouse or domestic partner registered with the Department
of Human Resources. In addition, accrued sick leave may be utilized by an
eligible female employee due to iliness, injury, or disability related to pregnancy
or child-birth.

Up to forty-eight (48) hours of accrued sick leave per calendar year may be
utilized if the employeeisrequired to be absent for the care related to the illness
or injury of the employee’ s grandchild, brother, sister, father-in-law, mother-in-
law, step-father, step-mother, or step-child.

The provisions of this section related to the use of sick leave for the care related to
the illness or injury of the employee's family members as defined above shall
expire at the end of the term of this Agreement. In the negotiations for a
successor Agreement, the parties shall review and evaluate the appropriateness of
this benefit.

18.1.3.1 Anything in this Article to the contrary notwithstanding, an
employee who, pursuant to the provisions of Article 19 of this
Agreement, has been receiving temporary disability leave
compensation and who has received the maximum allowable amount
of such compensation pursuant to Article 19, and who is entitled to
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18.1.4

18.1.5

18.1.6

18.1.7

Workers Compensation temporary disability benefits, shall be
permitted to utilize accrued sick leave subject to the following
restrictions: Sick leave shal be utilized in one-half (1/2) hour
increments, but in no event shall an employee receive an amount,
including any Workers Compensation temporary disability
compensation, in excess of 85% of such employee's regular base
pay.

18.1.3.2 If an employeeisrequired to be absent from work on account of job-
related illness or injury and no benefit is provided pursuant to Article
19 - Disability Leave, the employee may utilize accrued sick leave.

18.1.3.3 Up to forty-eight (48) hours of accrued sick leave per calendar year
may be utilized if the employee is required to be absent for the care
related to the illness or injury of the employee's grandchild, brother,
sister, father-in-law, mother-in-law, step-father, step-mother, or step-
child.

The provisions of this section related to the use of sick leave for the
care related to the illness or injury of the employee’'s family
members as defined above shall expire at the end of the term of this
Agreement. In the negotiations for a successor Agreement, the
parties shall review and evaluate the appropriateness of this benefit.

Except as otherwise provided by resolution of the City Council, paid sick leave
shall not be allowed for any absence from work occasioned by intoxication,
chronic acoholism or use of narcotics not prescribed by alicensed physician.

No employee shall be entitled to or be granted sick leave, either with or without
pay, unless he, or someone on his or her behalf, notifies the employee's
immediate superior, Department Director, Director of Human Resources or
designee, of the employee’s intent to take such sick leave, and of the reasons
therefore, prior to or within one (1) hour after the commencement of the sick
leave provided, however, that the City Manager or designee may waive the
requirement of such notice upon presentation of a reasonable excuse of such
employee.

An employee may be required to furnish substantiation for any absence for
which sick leave payment is requested.

A full-time employee of the City shall be entitled to sick leave without any pay
if required to be absent from work on account of any non-job related illness,
injury or disability, including absences of female employees related to
pregnancy or childbirth, in all situations where such employee is not entitled to
sick leave with pay. No single period of sick leave without pay shall exceed
twelve (12) consecutive months, or eighteen (18) cumulative months in any
period of twenty-four (24) consecutive months. Any employee who is unable to
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return to work at the expiration of either of these periods of time shall be
separated from City service.

18.2 Sick leave payoff shall be given to each full-time employee at the time of retirement or
death under one of the following conditions:

18.2.1 Federated Retirement Plan:
The employeeis:
18211 amember of the Federated Retirement Plan, and
18.21.2 retired under the provisions cited in the plan, and

18.2.1.3 credited with at least fifteen (15) years of service in this retirement
plan, or

18.2.1.4 credited with at least ten (10) years of service prior to a disability
retirement.

18.2.2 Terminated Employee with Vesting Rights
The employee has:
18221 terminated service with the City, and

18.2.2.2 retained vesting rights in a retirement system according to
provisionsin the SIMC, and

18.2.2.3 following such termination, qualifies for retirement and retires
under the provisions cited in the code and

18224 has at the time of retirement credit for at least fifteen (15) years of
service in the applicable retirement plan.

18.2.3 Death During Service
The estate of any full-time employee who dies while in City service and prior to
retirement, even though the employee is not credited with at least fifteen (15)
years of service in any applicable retirement plan.

18.2.4 Death of Terminated Employee

The estate of any full-time employee who:

18.24.1 had terminated service with the City but had retained vesting rights
in aretirement system according to provisions in the SIMC, and
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18.3

184

18.24.2 dies prior to becoming eligible for retirement allowances as cited
under provisions of the SIMC, and

18.2.4.3 has at the time of death credit for at least fifteen (15) years of
servicein the applicable retirement plan.

Payout shall be determined as follows:

18.3.1 If an €ligible full-time employee, as defined in subsection 18.2 above, at the
time of ther retirement or death has earned, unused sick leave hours, the
employee shall be paid the equivalent of a specified percent of their hourly rate
of pay at the time of retirement, termination or death, whichever comes first,
multiplied by the total number of the employee’ s accumulated and unused hours
of sick leave as of the date of the employe€’ s retirement or death.

18.3.2 Lessthan 400 hours: Hours accumulated x 50% of final hourly rate
400 - 799 hours: Hours accumulated x 60% of final hourly rate
800 - 1200 hours: Hours accumulated x 75% of final hourly rate

Use of previously accumulated sick leave hours:

For purposes of determining the total number of accumulated and unused hours of sick
leave of a full-time employee at the time of the employee’s retirement or death, unused
sick leave from prior periods of employment with the City shall be used. Previously
accumulated sick leave shall be credited to the employee for use during an employee's
current employment period.

ARTICLE 19DISABILITY LEAVE

191

19.2

Disability Leave. Disability Leave Supplement (DLYS) is the benefit provided pursuant to
this Article, which, when added to Worker's Compensation Temporary Disability
(WCTD) results in providing employees 85% of their regular base salary.

Eligibility for Disability Leave Supplement. A full-time employee required to be absent
from work due to ajob-related injury or industrial illness who receives WCTD payments
pursuant to Division | or Division 4 of the California Labor Code is eligible for DLS,
excluding ineligible causes listed in section 19.4. In the event an employee is not eligible
for WCTD payments because of the statutory waiting period, DLS shall not be paid for
such awaiting period. The employee may use sick leave to cover the waiting period.

19.2.1 After the initia three day waiting period has been met, and the employee
otherwise qualifies for DLS, the employee may utilize DLS for absences required
for medical visits related to the injury after his’her return to work if he/she is
unable to schedule such visits on non-work hours. DLS for such intermittent
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193

194

19.5

19.6

19.7

19.8

absences is subject to authorization by the Worker's Compensation Section. In no
event may DL S exceed the limit specified in 19.6.

Eligibility for Disability Leave Supplement Linked to Temporary Disability. If the
Worker's Compensation Appeals Board of the State of California or any judicial court
should determine that the employee is not entitled to Temporary Disability (WCTD)
compensation, the employee shall not be entitled to Disability Leave Supplement (DLS)
benefits. Under such circumstances, any DLS moneys paid to the employee by the City
must be returned to the City within one year.

Ineligible Causes for Disability Leave. An employee shall not be eligible for disability
leave, and shall not receive DLS if the injury or illness that causes the absence results
from an act of gross negligence of such employee; and/or any work voluntarily
undertaken by employee from which he has been prohibited from engaging in as
determined by a City physician, prior to the date of injury.

Ineligibility if Offer and Decline of Modified Duty. DLS shall not be provided if the City
offers the employee employment at identical or similar salary, within the employee's
medical limitations, and the employee refuses or fails to accept duty for which the
employeeis physicaly qualified.

Maximum Term of Disability Leave Supplement. The employee will receive DLS
benefits equal to the amount of money which, when added to the WCTD equals 85% of
what the employee would have earned at the position from which the employee is
disabled for one of the following time periods, whichever is shortest:

1. The time the employee is medically required to be absent due to a work-related
injury or illness, after the required 3-day waiting period.

2. The period of time WCTD is payable to the employee under the Workers
Compensation provisions of Division 1 or Division 4 of the Labor Code of the
State of California.

3. One calendar year (365 days or 2080 hours if not continually absent) following
the date of injury.

19.6.1 Time Limit for DLS Eligibility. After 2080 hours of DLS, the employee is
entitled to no additional compensation for the injury or iliness. No employee shall
be eligible for DLS 5 years after the date of the onset of the injury or illness for
which the employeeisclaming DLS.

Disability Leave Supplement is in Lieu of Regular Compensation. Employees who
receive WCTD and DLS compensation do not receive their regular salary. DLS as
described inthis Articleisin lieu of regular compensation.

Requirement of Evidence Proving Temporary Disability. The Director of Finance, or
designee, is responsible for determining eligibility for DLS. In making this
determination, the Director may require the employee to provide proof of injury or
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illness, proof that the injury or illness will last, and proof of other relevant matters as
determined by the Director, or designee. The Director, or designee, may require the
employee to submit to a medical examination by a physician selected by the City.

19.9 Termination of Disability Leave. An employee who is unable to return to full time
regular duty following the expiration of any and all leave provided in this Article and the
integration of Sick Leave as provided in Article 18.1.3.1, and of accrued vacation, and
compensatory time off, with Workers Compensation may be considered to have
separated from City service.

19.9.1 An employee who exhausts all Disability Leave shall be notified that they are
subject to the above provision upon expiration of al remaining paid leave.

ARTICLE 20 MAINTENANCE OF MEMBERSHIP

20.1 Except as otherwise provided herein, each employee who, on October 27, 2001 is a
member in good standing of the Organization shall thereafter, as a condition of
employment, maintain such membership for the duration of this Agreement, to the extent
of paying the periodic dues uniformly required by the Organization as a condition of
retaining membership.

20.2  Any employee who, on October 27, 2001 , is not a member of the Organization nor any
person who becomes an employee after October 27, 2001, shal not be required to
become a member as a condition of employment. Any such employee who thereafter
becomes a member of the Organization shall thereafter maintain such membership for the
duration of the Agreement except as otherwise provided herein.

20.3 Any employee who, on October 27, 2001, was a member of the Organization, and any
employee who subsequently becomes a member may, during the period September 22,
2004 to October 22, 2004, resign such membership and thereafter shall not be required to
join as a condition of employment. Resignations shall be in writing addressed to the
City's Municipa Employee Relations Officer or designee with a copy to the
Organization.

20.4 The Organization shall indemnify the City and hold it harmless against any and all suits,
claims, demands and liabilities that may arise out of or by reason of the application of or
implementation of the provisions of this Article.

ARTICLE 21 AUTHORIZED REPRESENTATIVES

21.1 For purposes of administering the terms and provisions of the various ordinances,
resolutions, rules and regulations adopted pursuant to this Memorandum of Agreement:

21.1.1 Management's principal authorized agent shall be the Municipa Employee
Relations Officer, or duly authorized representative except where a particular
Management representative is otherwise designated.
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21.1.2 The Employee Organization's principal authorized agent shall be the President,
or duly authorized representative.

ARTICLE 22 SEPARABILITY

Notwithstanding any other provisions of this Agreement to the contrary, in the event that any
Article, or subsections thereof, of this Agreement shall be declared invalid by any court of
competent jurisdiction, or by any applicable State or Federal law or regulation, or should a
decision by any court of competent jurisdiction or any applicable State or Federa law or
regulation diminish the benefits provided by this Agreement, or impose additional obligation on
the City, the parties shall meet and confer on the Article or subsections thereof affected. In such
event, all other provisions of this Agreement not affected shall continuein full force and effect.

ARTICLE 23 BEREAVEMENT LEAVE

23.1 Each full time employee shall be granted bereavement leave with full pay for up to 40
work hours to attend to the customary obligations arising from the death of any of the
following relatives of such employee or employee's spouse or employee’'s domestic
partner. All leave must be used within 14 calendar days following the death of an
eligible person.

a) Parents/Step-parents

b) Spouse

C) Child/Step-child

d) Brother/Sister/Step-brother/ Step-sister/Half-
brother and Half-sister

€) Grandparents/Step-grandparents

f) Great grandparents/Step-great grandparents
0) Grandchildren
h) Sister-in-law/Brother-in-law/Daughter-in-

law/Son-in-law

23.1.1 A domestic partner, as referenced in Section 10.5, must be the domestic partner
registered with the Department of Human Resources.

23.2 Anything herein above to the contrary notwithstanding, no such employee shall be
granted bereavement leave in the event of the death of any of the above relatives, if such
employee is not scheduled to work when such bereavement leave is required.

ARTICLE 24 RETIREMENT

24.1 Current retirement benefits will continue during the term of this Agreement, except as
described herein, and shall be set forth in the Municipal Code.
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24.1.1 Disability retirement benefit amounts will be offset by workers' compensation
payments, except for survivorship benefits and permanent disability payments
for retirees receiving a 100% permanent disability rating.

24.1.2 Administrative costs of the Federated Retirement System are to be paid from the
retirement fund.

ARTICLE 25 PROBATIONARY PERIODS

25.1 Probationary periods shall not be less than six (6) or twelve (12) months of actual service

25.2

as determined by the Civil Service Commission. Actua service shall mean regular hours
worked, paid holidays and up to 80 hours of other cumulative or consecutive paid or
unpaid absences.

The City may at its discretion extend up to a maximum of three (3) months, the
probationary period of an employee appointed to a supervising position in this unit. The
employee will be notified in writing of the length and reason of the extension.

ARTICLE 26 DISCIPLINARY ACTION

26.1

Step Reduction: In addition to other formal disciplinary actions, the appointing authority
may reduce an employee's salary step. The salary may be reduced to no lower than step
one of the five-step salary range, and the term of the salary reduction will be specified in
the notice of intended discipline. The salary may be reduced either for a specified period
of time or until the condition which caused the salary reduction has been corrected. The
employee may appeal this action to the Civil Service Commission according to the same
rules as apply to other formal disciplinary appeals.

ARTICLE 27 PERFORMANCE EVALUATION

27.1

27.2

The purpose of performance evaluations is to have formal communication between
supervisor and employee regarding job performance.

In the event that an employee's performance appears to need improvement, the supervisor
should immediately acknowledge the problems in informa or documented ora
counseling sessions. Counseling should be separate from normal worksite dialogue and
should occur as close in time to the event or problem as possible. It is not in either the
City's or the employee's interest to have the feedback delayed until the time of the annual
performance evaluation.

27.2.1 Documentation of oral counseling should be given to the employee at the time
of the counseling and will not be placed in the employee's official department or
City personnel file. This documentation will include specific suggestions for
corrective action, if appropriate.
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27.3

If the employee formally receives an overall performance rating that is below "meets
standard,” the employee may appeal the rating. Such appeal shall be made to the
Department Head or designee. If the employee is dissatisfied with the decision of the
department head, the employee may request a hearing with the City Manager or
designated representative. Such request shall be in writing and shall include the reason(s)
the employee is not satisfied with the decisions previously rendered.

27.3.1 The City Manager or designated representative shall hold a hearing within a
reasonabl e time, and within ten days of the hearing shall inform the employee of
the decision. The decision of the City Manager shal be final. This will be the
only appeal process applicable to review performance appraisal. The employee
shall have the right to union representation at the hearing with the Department
Head and/or the City Manager or designee.

ARTICLE 28 EMPLOYEE ASSISTANCE REFERRAL

28.1

28.2

28.3

Performance problems are sometimes related to personal or work-related problems which
may be improved through the Employee Assistance Program (EAP). Therefore, if a
supervisor believes that an employee’s work performance is impaired and can be
improved through the EAP, a supervisor, with department director approval, may require
the employee to attend an initia screening session with the Employee Assistance
Program.

The employee shall receive paid release time to attend the initial appointment and must
provide proof of attendance. Failure to attend or to provide proof of such attendance may
subject the employee to disciplinary action. Actual results of theinitial screening shall be
subject to normal confidentiality provisions, unless the employee voluntarily signs a
release of information form. The employee's decision to attend or not attend follow-up
sessions shall be voluntary. Follow-up sessions shall be on the employee’s own time.

Nothing in this article shall preclude an employee voluntarily agreeing to different
conditions as part of adisciplinary settlement agreement.

ARTICLE 29 CATASTROPHIC ILLNESS/INJURY TIME DONATION

29.1

29.2

29.3

Policy Statement. This provision is designed to assist an employee who has exhausted
paid leave time due to a critical medical condition of the employee or an eligible family
member. This provision allows other employees to donate leave in accordance with the
following terms so an employee may continue in a paid status with the City for a longer
period of time.

Definitions. For purposes of this article the following definitions shall be used.

Eligible Employee. A full or part-time benefited employee.
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294

29.5

29.6

29.7

29.8

29.9

29.10

29.11

29.12

Eligible Family Member. 1) A lega spouse. 2) A person under 18 years of age, or a
person incapable of self-care because of a physical or mental disability who is a
biological, adopted, foster or step child, or a ward of the employee. 3) A person for
whom the employee is charged with a parent’ s legal rights duties and responsibilities.

Catastrophic lllness or Injury. A criticd medica condition considered to be life
threatening, terminal, or along-term major physical impairment or disability.

Employee Catastrophic lliness or Injury Leave Donation. An eligible employee may
receive donations of accrued vacation and/or compensatory time which shall be
converted to sick leave and added to the employee’s sick leave balance if the employee
has suffered a non-job related catastrophic illness or injury which prevents the employee
from being able to work.

Care For Eligible Family Member. An eligible employee may receive donations of
accrued vacation and/or compensatory time which shall be converted to sick leave and
added to the employee’s sick leave balance if the employee is required to be absent from
work to care for an eligible family member who has a catastrophic illness.

Eligibility for Donated Leave. To be dligible to receive donated paid leave, the recipient
employee'sillness or injury, or necessary care of an eligible family member, must require
the employee to be absent for a minimum of 30 consecutive calendar days, or 30
cumulative work days within the six previous months. The recipient employee must have
exhausted all available paid leave prior to using donated leave, however, the request may
be initiated prior to the anticipated date leave balances will be exhausted. Retroactive
donations shall not be permitted.

Use Of Sick Leave for Eligible Family Member. In the event an employee becomes
eligible for donated leave due to the catastrophic iliness of an eligible family member, the
employee shall use accumulated sick leave in excess of the 3 days per occurrence once
the employee has exhausted al other available paid leave. However, the employee must
meet al of the requirements of the donated leave program and submit appropriate
medical verification in order to be eligible to use earned sick leave. This is the only
situation in which an employee is €ligible to use sick leave in excess of 3 days per
occurrence due to the illness of an eligible family member.

Application. The recipient employee, recipient employee’s family, or other person
designated in writing by the recipient employee must submit a written request along with
medical verification to the Human Resources Department.

Medical Verification. Medica verification, including diagnosis and prognosis, must be
provided by the recipient employee and a copy submitted to Employee Health Servicesin
the Human Resources Department. Employee Health Services shall review the medical
verification, consult with the treating physician, and determine whether or not the
illness/injury is catastrophic.

Maximum Donation. A recipient employee is eligible to receive a total maximum of
1040 hours of donated leave time during their employment with the City. The amount of
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29.13

29.14

29.15

29.16

donated |leave time available to an employee shall be appropriately prorated for benefited
part-time employees.

29.12.1 Increase to Maximum Donation. If an eligible employee exhausts the maximum
1,040 hours of donated leave and if the employee’s or eligible family member’s
catastrophic illness or injury prevents the employee from returning to work, the
employee or the employee’'s designee may apply for an increase of the
maximum to 2,080 total hours of donated leave. Application for the increased
maximum shall be made to the City Manager through the Office of Employee
Relations. The application shall include a recommendation from the Department
Director and shall be evaluated based upon the operational impact on the
employee’' s department and subject to re-verification of the medical condition to
determine if the illness or injury still qualifies as catastrophic and prevents the
employee from returning to work. The denial of an application for an increase
to the maximum donated leave is final and is not subject to the grievance
procedure.

Increments. Donations of vacation and/or compensatory time shall be made in
increments of full or half (0.5) hours and are irrevocable.

Conversion. Donations shall be on a dollar for dollar basis. The value of donated leave
time shall be calculated at the donor's regular pay rate, then converted to hours of sick
leave a the recipient's regular pay rate to the nearest half (0.5) hour to determine the
number of hours of sick leave available to recipient. For employees covered by the City's
salary continuation insurance plan, use of donated leave will be an offset to benefits in
accordance with the provisions of that plan.

Unused Donations. Unused hours remaining when the recipient returns to work or is
separated from employment with the City shall be retained by the recipient. In the event
of the death of the recipient while still employed by the City, any donated unused leave
time remaining at the time of death will be paid to the recipient's estate at 100% of the
value at the employee's final hourly rate.

Policy Statement. This provision is designed to assist an employee who has exhausted

paid leave time due to a critical medical condition of the employee or an eligible family
member. This provision alows other employees to donate leave in accordance with the
following terms so an employee may continue in a paid status with the City for a longer
period of time.

ARTICLE 30 SUBSTANCE ABUSE

30.1 Full-time employees are eligible for substance abuse treatment benefits and are subject to

the terms and conditions of the negotiated ABMEI Substance Abuse Policy (Exhibit I11).
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THIS AGREEMENT executed on the 24™ day of October, 2001, between the City of San Jose
and The Association of Building, Mechanical and Electrical Inspectors (ABMEI), IN WITNESS
THEREOF, the appropriate representatives of the parties have affixed their signature thereto.

This Memorandum of Agreement was approved by the City Council of the City of San Jose on
October 30, 2001 and ratified by the Association of Building, Mechanica and Electrical
Inspectors on October 25, 2001.

For The City of San Jose: For The Association of Building,
Mechanical and Electrical Inspectors
(ABMEI):

Del D. Borgsdorf Tom Brim

City Manager ABMEI President

Alex Gurza, Lead Daniel Estrada, Lead

Director of Employee Relations ABMEI

Phil Prince, Team Member Harold Lowney, Team Member

Administrative Officer ABMEI Business Agent

Phil Ribbs, Team Member Mike Terwilliger, Team Member

Chief Plumbing / Mechanical Inspector ABMEI

Stacy Douglas, Team Member Dan Clanton, Team Member

Office of Employee Relations ABMEI

Justin Mixon, Team Member
Office of Employee Relations

ABMEI MOA October 27, 2001 - October 22, 2004 Page 38



ABMEI MOA October 27, 2001 - October 22, 2004 Page 39



